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PUBLIC VERSION

Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

Inve

Determination of Royalty Rates and Terms Docket No. 16-CRB-0003-PR
for Making and Distributing (2018-2022)

Phonorecords
(Phonorecords IITI)

A. INTRODUCTORY MEMORANDUM TO THE
WRITTEN DIRECT STATEMENT OF GEORGE D. JOHNSON (GEO)

George D. Johnson (“GEO”), an individual §115 sound recording copyright creator,
singer, author, and pro se non-attorney without pay, respectfully submits this Introductory
Memorandum to GEQO’s written direct statement (“WDS”) and testimony in accordance with 37
C.F.R. § 351.4. This memorandum describes the contents of GEO’s written direct statement and
| briefly summarizes the testimony of witnesses. GEO respectfully requests that Your Honors
consider this entire Written Direct Statement as GEO’s Testimony. GEO has no RESTRICTED
version, only this PUBLIC VERSION.
CONTENTS OF GEO’S WRITTEN DIRECT STATEMENT

Volume 1 contains (A) this Introductory Memorandum; (B) GEO’s proposed rates and

terms; (C) an index of GEO’s witnesses; (D) a certificate of service; (E) an index of GEO’s

exhibits; (F) a declaration regarding GEO’s testimony; (G) the written direct testimony of GEO’s

expert witnesses and fact witnesses.
‘ Volume 2 contains all of GEO’s exhibits with indexes;
\

Volume 3 contains all of GEO’s designated testimony from prior proceedings.
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PUBLIC VERSION

B. BRIEF STATEMENT OF GEO’S PROPOSED RATES AND TERMS

Similar to the rates and terms proposed by GEO in Web IV for §114 sound recordings and
GEO’s current appeal of Web IV in the United States Court of Appeals D.C. Circuit (Case
16-1162), GEO intends to propose the following range of appropriate and reasonable royalty
rates, values and terms for the making and distribution of phonorecords under the compulsory
license provided by 17 U.S.C. § 115 for the period January 1, 2018 through December 31, 2022.
GEO notes that all streams have a mechanical and performance side while the “minimum
statutory rate” under the compulsory license still applies to all phonorecords, digital downloads
and individual streams. GEO also notes that the CRJ’s have an obligation under the U.S.
Constitution to first and foremost enforce the exclusive rights in Article I and Section 106 of the
Copyright Act when determining rates and terms. The substitution of sales by streams, limited
downloads, and the confiscatory nature of compulsory, statutory and federalized streaming under

37 C.F.R. § 385.1 through .26. has been devastating to American songwriters and publishers.

PPR or POR or PER SUBSCRIBER for SUBPARTS A. B and C?

In the Final Determination (March 4, 2016) for Web IV?, Your Honors ruled that all rates
and terms would be based on a 100% per-play royalty rate model (“PPR”) and not a percentage
of revenue (“POR”) model, similar to the current grandfathered SDARS POR model. Instead of
only one option in determining rates and terms, Web IV participants were asked to consider two

different models, one based on a PPR model and the other a POR model.

! Determination of the United States Copyright Royalty Judges, March 4, 2016, published on May 2, 2016, 81 Fed.
Reg. 26316, App. Docket No. 14-CRB-0001-WR (2016-2020) Web IV, Determination of Royalty Rates and Terms
for Ephemeral Recordings and Webcasting Digital Performance of Sound Recordings (Web IV), 81 Fed. Reg. 26316

(May 2, 2016).
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In reading motions from current CRB proceedings and other past rate proceedings, it

appears to GEO as a layman, that in the Web IV Determination, Your Honors outright rejection

of a POR royalty rate model in favor of a PPR model, may indicate a PPR model is now

considered rate court precedent.

Therefore, GEO offers four proposals, but first describes his proposal as the 3 Subparts.

Subpart A-Physical Phonorecords Deliveries, Permanent Digital Downloads and
Ringtones, 37 C.E.R. §§ 385.1-385.4: GEO intends to propose the following changes to
Subpart A; 1.) a 107 year CPI inflation adjustment in below-market value from 22 and

9.1 cents, to a break-even “minimum statutory rate” of approximately $.50 to 52 cents per
song, based on actual and historical minimum federal Consumer Price Index3 inflation
data, and 2.) an additional reasonable increase in value to reflect real world 2016 market
conditions if songwriters and publishers were allowed to say “No” in a hypothetical or
actual marketplace, and 3.) a reasonable projected increase in value and inflation over the
next 5 years till 2022. GEO also will adopt some type of Audit Right language similar to
NMPA and NSAI’s proposed Audit Right in their preliminary disclosures.

Subpart B-Interactive Streaming and Limited Downloads, 37 C.F.R. §§ 385.10— 385.17:
Just as any copyright has an inherent value, any stream, interactive or noninteractive, has

an inherent value, regardless of the business model a service provider or licensee
chooses. Most importantly, what gives any stream it’s inherent value are the two music
copyrights forever attached to that reproduction/stream — the underlying song (PA) and
sound recording (SR). Therefore, the statutory rate should be fair, simple, and
transparent, unlike the incredibly complicated structure that currently exists.
Accordingly, subject to further analysis by GEO and review of all materials produced in
the Written Direct Statements and preliminary disclosures, like Apple, GEO proposes the
simplification of Subparts B and C. GEO’s proposal simplifies the most by eliminating
limited downloads in categories 37 CFR. §§ 385.10 through 385.26 and instead
implementing one royalty rate for a cloud locker combining interactive streams and
permanent downloads (again limited downloads are eliminated) of musical works on a
per-song, or album basis, as an “all-in” (inclusive of all necessary rights, e.g.,

zhitp://www.copyright.gov/licensing/m200a.pdf on the U.S. Copyright Office website and GEO’s most compelling evidence.

3

on federal government’s own website according to the their own calculations

and not GEO’s calculations or opinions. GEO’s second most compelling piece of evidence in this rate proceeding.
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